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ABSTRACT
A fundamental question in contracts that involve the delivery of merchandise is the
moment at which the risks inherent to it are transferred. In the international system,
business customs consecrated standardized clauses by means of which the
contracting parties define the time of that transfer. These are denominated as
Incoterms. Typical of international business dealings, they ended up being admitted
into Brazilian law not only in relations of a transnational character, but likewise in
internal business dealings. Such a transposition, however, is not always explained,
although the jurisprudential application of the Incoterms is similar to the international
tradition. Understanding it, in short, will help to explain the new role of comparison in
Brazilian Law.
KEY WORDS: CONTRACT; PURCHASE AND SALE; INCOTERMS; RISKS.

I. Transfer of risk and Brazilian contractual law: a brief approach.

One of the fundamental questions in contracts that involve the delivery of a
movable is exactly the time at which the risks inherent to it are transferred. This point
is especially important because in the Brazilian system, it would coincide with the
transfer of ownership and with the fulfillment of obligation and consequent
exoneration of the debtor. A great complexity comes into play when, to make delivery
effective, transport of the object becomes necessary.
Moreover, an interesting fact to be taken into consideration is the double
contractual unification brought about by the civil codification of 2002: the same
regulation serves for internal and international contracts and the same regulation for
contracts undertaken without business purposes and those for a clear business
purpose. While this latter “unification” has influenced the interpretation of business
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dealings, the former has imposed greater concern on contracting parties with the
legislation applicable to the contract (when it is not Brazilian) and its submission or
not to international conventions.
Taking this into consideration comes to be extremely important for
understanding not only the system of transfer of risks within the Brazilian juridical
order, but also, the most routine provisions of international business traffic.
According to brazilian legislation, in the absence of provisions regarding
transfer of risk, they would be under the responsibility of the seller until tradition that
would occur at the location in which the object is found, unless agreed upon to the
contrary (arts. 492 and 493 of the Brazilian Civil Code). When the buyer orders the
shipment of the object to a diverse place, the delivery is equivalent to transfer of
property2.
The parties may thus negotiate the location of occurrence of tradition and,
along with it, the transmission of the risks inherent to the object. There is, herein, the
normative justification for the contracting of clauses by means of which the
contracting parties define the transfer of business risks when involving the need for
transport of goods.
A different question, furthermore, would be the costs involved in the business
dealing. That is because in the absence of express provisions from the contracting
parties, expenses for tradition would be under the responsibility of the seller (art. 490
of the Civil Code), since they would be the expenses necessary for performance of
the obligation3. In this point arises a certain controversy, some authors understand
that such expenses (“accessories of the price”) may not be confused with possible
elements included in the price (such as those present in CIF and FOB clauses)4.
Other authors, nevertheless, do not differentiate them and enlist the same CIF and
FOB clauses as examples of tradition cost negotiation5.
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In terms of international purchase, on the other hand, the absence of a law
immediately applicable to these business dealings demands the contracting parties’
capacity for adaptation of each contract specific conditions. That is because, there
would not be a single solution to the risk transfer question since it would be common
that different legislations work with distinct criteria6.
In short, in these contracts, when the fulfillment of the obligation depends on
transport, which is within the normal situation of these business dealings, the
problem is in knowing exactly when delivery is considered to be performed, and the
risks thus transferred.
Some international Conventions concerned themselves with the regulating of
international contracts, such as the International Convention of the Hague in 1955
regarding law applicable to the purchase and sales of corporeal moveable objects;
the Uniform Law of Vienna of 1964 (LUVI) regarding purchase and sale of corporeal
movable objects, but its application did not come to be relevant.
The great international reference regarding the matter is precisely the Vienna
Convention regarding the purchase and sale of goods of 1980 (CISG). Its
standardizing relevance for Brazil appears, at first sight, to be indirect.

That is

because Brazil is not a signer, although various countries with which it habitually
negotiates are. Thus, its provisions may come to be applied in national territory by
way of competent connection (art. 9 of the Brazilian conflict law and art. 1, I, b of the
CISG). As a source of international law and as a reference for comparative law,
however, its importance is much more evident.
The Convention establishes that the main obligation of the seller is delivery of
the goods (art. 31). It foresees that “if there is no determination of the place of
delivery by the parties and if the hypothesis is not subsumed by paragraphs a [if the
contract involves transport] or b [making available to the buyer at the location in
which the goods are found] of art. 31, then the seller must make the goods available
to the buyer in its establishment (at the time of conclusion of the contract).”7
It furthermore establishes that the risk transfer in the contracts that involve
transport occurs when the delivery of the goods to the first Carrier (art. 67). It’s the
dissociating of the transfer of risks from transfer of ownership. It clarifies that the loss
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or deterioration of the object after the transfer of risk does not exonerate the debtor
from payment of the price (art. 66). If the goods are in transit, transfer of risk will
occur with establishment of the contract (art. 68). For the cases in which this rule is
not applicable, the Convention establishes that the transfer of risk would occur upon
delivery of the goods to the buyer or when they are available to him (art. 69).
If this ruling were not enough, based on the principle of objective good faith,
one of the underlying principles of the Convention, it would be possible to affirm the
creation of certain additional duties attached to the contracting parties. In this sense,
one may, for example, provide for the duty of diligence on the part of the seller in
allowing for transport (art. 32,2), duty of information regarding the conditions of
contracting insurance (art. 32,3), duty of adequate packing of the goods (art. 35, 1
and 2, “d”); duty of guarantee (arts. 35.3 and 36.1 and 2); duty of providing
information regarding the risk of loss, deterioration or perishing of the goods (art. 68).
The Vienna Convention, however, foresees the possibility of the contracting
parties excluding, annulling or modifying the application of parts of it in concrete
cases (art. 6). This supplemental character would authorize the convention
regarding, for example, the risks transfer (art. 31, head of the article, for example).
The Convention did not establish specific conditions such as those identified
by the ICC, not having done this for various reasons: its text is compact, as the terms
are mutable, the text could become out-of-date and the ICC would be the most
adequate stage for its definition8.
Thus, commercial practice preferred to adopt clearer rules of transfer of risks,
adapting them to the business needs. That way, along with the Vienna Convention,
arise the Incoterms, which would appear as viable and useful instruments for
regulation of the transfer of risk in international purchase contracts in a more detailed
way9. The system that arises, therefore, would be complementary between the
Convention and the Incoterms10.
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II. Incoterms: very brief approach.
By the abbreviation “Incoterms” should be understood what is otherwise
known as International commercial terms. Actually, they are standard contractual
conditions for international trade. They refer to international purchase and sale
contracts11 in which, in the absence of specific regulation, identification of the time of
transfer of risks (and therefore costs) in regard to the goods, is indispensable.
Oberman rightly indicates that the details provided by the Incoterms, in definition of
the time at which transfer of risk occurs, ends up being extremely practical and
would result in avoiding faults in understanding12.
This is a task carried out by the International Chamber of Commerce of Paris
(ICC) which published the first version in 1936 (with later alterations in 1953, 1967,
1976, 1980, 1990, 2000 and 2010). Such initiative would obey a certain international
trend for uniformity of contractual rules and would have the purpose of facilitating
interpretation of business conditions.
Its binding power would arise from the exercise of private autonomy 13,
although its “authority” is highly recognized within international trade, the reason for
which in spite of the innumerable occasions in which there is no specific reference to
its regulations, they may serve as rules for interpretation.
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Some authors understand the incoterms as linked to the notion of price (for
they would influence its definition) and as such they would be price clauses 14. Not all
accept this position, principally through the fact that the Incoterms regulate not only
the cost of the goods, but responsibility for risks 15, for contracting (transport and
insurance, for example), for provision of licenses and for customs clearance. It comes
to be stated that the main function of the Incoterms resides in the definition of the
time at which the risks are transferred16.
It may be perceived, on the other hand, that this is a quite simple way of
establishing the domains transfer, delivery of the object and responsibility for risks.
That is because the provisions concerning the risks applicable to the object to be
delivered are not of a public order nature and, therefore, may be the object of
negotiation between the parties17.

In addition, they would serve as a common

(uniform) definition18 of the of the most usual business conditions in the international
trade, avoiding questions19 and repetitions20.
Some authors identify its genesis with what is known as the lex mercatoria,
which would include consuetudinary international law21. Eduardo Grebler, for
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example, expressly declares them as examples of the application of the lex
mercatoria.
The idea itself of the Incoterms, however, may appear paradoxical. That is
because if, on the one hand, it promotes the typical dynamic nature of trade, on the
other hand, its repeated use may end up halting negotiating activity. That is the
reason for which the contracting of adaptations is ever more common (for example,
EXW loaded or CIF unloaded)22.
Such a situation is even more unusual since the Incoterms did not foresee the
possibility of such adaptations until recently (2010), when ICC recognized the
possibility of incoterms use to national trade. This is, once more, contractual freedom
adapting the negotiating instruments to the needs of the operators. In this same
sense, one may furthermore highlight the complete inadequacy, at least for those
that see the Incoterms in a pure form when they are used in relation to internal
contracts23 or even apart from purchase and sales24. The fact is, however, that such
adaptations have occurred25 and that they needed definition on the part of
jurisprudence.

III. Concluding notes.

As has already been affirmed, the Incoterms are still unknown to a large part
of

Brazilian

doctrine

and

jurisprudence.

Even

though

their

foundations,

characteristics, purposes and limits are debated by foreign doctrine, reflections of the
discussion still appear to be very distant from national reality. There is in fact a
problematic state of affairs which only emphasizes the preoccupying situation of
observing the existence of so many conflicts being judged by our national courts
without adequate concern for the theoretical base of the decisions.
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In a general way, the Brazilian courts, when entreated to resolve situations
involving such negotiated conditions, even if in an intuitive manner, end up giving the
customary interpretation to each one of them. Thus, simpler cases that involve mere
discussion regarding composition of the price (duty of indemnification, for example),
(un)due protest through responsibility for payment of freight and discussion regarding
the time as of which the risk of loss of the goods is passed end up being adequately
treated.
Greater complexity, however, is in basing a given interpretation provided to
business dealings that are outside the customary cases: the binding nature of the
condition to third parties, intervention of third parties, and the moment of concrete
fulfillment of transfer of risk in dealing with non-maritime contracts, for example.
Such situations demand more than more affirmation that in condition X the
responsibility is of the contracting party Y for the loss of goods or for payment of
freight. In these cases, discussion regarding the nature of this type of clause or of the
manner that the creative alterations made by the parties must be interpreted is
indispensable. Clearly, not all the negotiated solutions may be indicated by the
Incoterms, as emphasized by Oberman and Valioti26, for even though they may be a
guide that has been broadly tested in practice, their range is limited. It is at this point
that creativity in negotiation needs theoretical support. In this aspect, Comparative
Law may help to discover a solution; after all, as the research showed (even if only
through a quick glance), we are not the only ones who confront this same
phenomenon.
Go beyond the time in which simplistic solutions are sufficient for serving a
wide range of situations. This affirmation must be weighed against a secondary item
of data from the research undertaken: the Incoterms are not a problem only pertinent
to professionals in foreign trade. More and more they are entering into openings in
daily life, whether through freight paid for a “move”, in the discussion carried out in
one of the brazilian state Courts regarding civil responsibility of the carrier for
environmental damages or through discussion regarding establishment of the price of
certain goods (up to the limits of public invitation to bid, for example).
26

OBERMAN, Neil Gary. Transfer of risk from seller to buyer in international commercial contracts : a
comparative analysis
of risk allocation
under the CISG,
UCC and Incoterms.
(http://www.cisg.law.pace.edu/cisg/thesis/Oberman.html) and VALIOTI, Zoi. Passing of risk in
international sale contracts: a comparative examination of the rules on risk under the United Nations
Convention on contracts for the international sale of goods (Vienna 1980) and Incoterms 2000
(http://www.njcl.fi/2_2004/article3.pdf).

It is, therefore, within this perspective that a new role for comparative
contractual law is proposed: from mere curiosity and juridical filigree to promoter of
creativity in negotiating supported by deepened theoretical research. The truth,
whether we like it or not, is that we need to find comparative solutions to problems
that transcend27 the traditional concerns of Brazilian law. This is the role that the
contemporary operator must take on.
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